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UNITED STATES DISFRICT COURT
NORTHERN DISTRICT OF OKLAHOMA
State of Oklahoma, et al.,
Plaintiffs, Civil No. 05-CV-0329 GKF-SAJ
V.

Tyson Foods, Inc., et al.,

Defendants.

e A L

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ MOTION
FOR LEAVE TO FILE SURREPLY BRIEF

Defendants submit the following response to Plaintiffs’ Motion for Leave of Court
to File a Surreply Brief [Dkt. No.1674] in further opposition to Defendants’ Motion to
Compel Compliance with the Court’s Order on Data Production [Dkt. No. 1605].
Defendants do not object in principle to a surreply by Plaintiffs, but object to Plaintiffs’
proposal that they be given nearly three weeks to file that surreply.

Plaintiffs” motion is mistaken in asserting that Defendants’ reply raised “new
allegations and new matters” not raised in previous submissions. [Dkt. No. 16749 1] In
fact, Defendants’ original motion sought to compel complete compliance with the Court’s
January 2007 Order as to «/! data improperly withheld, and used Plaintiffs’ omissions
regarding the DNA data as an example. 1t was Plaintiffs who elected to respond only

with respect to the DNA data, ignoring the remainder of the motion. Moreover, any new
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facts noted in Defendants’ reply result from the two additional post-motion document
productions that Plaintiffs made in an attempt to avoid the motion.'

Nevertheless, Defendants do not object in principle to Plaintiffs” submission of a
surreply brief. The underlying data Defendants seek and the Court has ordered produced
is voluminous, and the Plaintiffs’ dozen separate productions over the last year have
certainly complicated the record. Defendants believe that the Court should have the most
up-to-date and accurate information about what has actually been produced, and, to the
extent a surreply helps clarify those facts, both the Court and the parties will benefit.

Nevertheless, Defendants do object to the 20 days Plaintiffs seek to file a surreply
to a reply Plaintiffs have had since April 8, 2008. Defendants have already acquiesced in
Plaintiffs’ requested extension of time to file their response brief. See Dkt. Nos. 1638,
1640. The Court issued its original Order 15 months ago, and the need for the withheld
data grows greater every day as the expert deadlines get closer, and Defendants have
asked the Court for expedited consideration of the underlying motion.

Plaintiffs have served two supplemental data productions since Defendants filed
the motion, and thus must have recently reviewed their data, yet Plaintiffs’ response does
no more than allude to the “fact-intensive nature” of the issues to try to justify delaying
nearly three weeks for their surreply. Should the Court elect to permit Plaintiffs to file a

surreply, the Court should set a deadline of Friday, April 18, 2008 for filing and service.

' Lest omission be taken as assent, Defendants in fact dispute a number of Plaintiffs” other statements in the Motion
for Leave, particularly those concerning Defendants’ meet-and-confer efforts. Because those issues do not bear on
the propriety or timing of a surreply. however, Defendants will not take the space here to rebut them individually.

[
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Respectfully submitted,

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLLC

BY: /s/ John H. Tucker, OBA #9110
JOHN H. TUCKER, OBA #9110
COLIN H. TUCKER, OBA #106325
THERESA NOBLE HIiLL, OBA #19119
100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100
Tulsa, Oklahoma 74121-1100
Telephone: 918/582-1173
Facsimile:  918/592-3390

And
DELMAR R. EHRICH
BRUCE JONES
KRISANN C. KLEIBACKER LEE
FAEGRE & BENSON LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone:  612/766-7000
Facsimile:  612/766-1600

ATTORNEYS FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

BY: /s/Erin W. Thompson, ABA #2005250
(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ERIN WALKER THOMPSON, Arkansas Bar No.
2005250

KUTAK ROCK LLP

The Three Sisters Building

214 West Dickson Street

Fayetteville, AR 72701-5221

Teiephone: (479) 973-4200

Facsimile: (479) 973-0007

-AND-

STEPHEN L. JANTZEN, OBA # 16247
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PATRICK M. RYAN, OBA #7864
PAULA M. BUCHWALD, OBA #204064
RYAN, WIALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance

Oklahoma City, OK 73102

Telephone: (405) 239-6040

Facsimile: (405) 239-6766

E-Mail: sjantzen@ryanwhaley.com
-AND

THOMAS C. GREEN, ESQ.

MARK D. HOPSON, ESQ.

TIMOTHY K. WEBSTER, ESQ.

JAY T. JORGENSEN, ESQ.

GORDON D. TODD, ESQ.

SIDLEY AUSTIN LLP

1501 K Street, N.W.

Washington, D.C. 20005-1401
Telephone: (202) 736-8000

Facsimile: (202)736-8711
ATTORNEYS FOR TYSON FOODS, INC.;
TYSON POULTRY, INC.; TYSON CHICKEN,
INC; AND COBB-VANTRESS, INC.
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BY: /s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. SCOTT MCDANIEL, OBA#16460
CHRIS A. PAUL, OBA #14416

NICOLE LONGWELL, OBA #18771
PHILIP D. HIXON, OBA #19121

McDantel, Hixon, Longwell & Acord, PLLC
320 S. Bosion Avenue

Suite 700

Tulsa, OK 74103

-AND-

SHERRY P. BARTLEY, AR BAR #79009
MITCHELL WILLIAMS, SELIG,

GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

ATTORNEYS FOR PETERSON FARMS, INC.

BY: /s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. THOMAS LAY, OBA #5297

KERR, IRVINE, RHODES & ABLES

201 Robert S, Kerr Ave., Suite 600
Oklahoma City, OK 73102

-AND-

JENNIFER §. GRIFFIN

LATHROP & GAGE, L.C.

314 East High Street

Jefferson City, MO 65101

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.
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BY: /s/ Randall E. Rose

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

RANDALL E. ROSE, OBA #7753
GEORGE W. OWENS, ESQ.

OWENS LAW F P.C.

234W. 13 Street

Tulsa, OK 74119

-AND-

JAMES MARTIN GRAVES, ESQ.

GARY V. WEEKS, ESQ.

BASSETT LAW FIRM

POB 3618

Fayetteville, AR 72702-3618
ATTORNEYS FOR GEORGE’S, INC. AND
GEORGE’S FARMS, INC.

BY: /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

JOHN R. ELROD

VICKI BRONSON, OBA #20574

BRUCE WAYNE FREEMAN

CONNER & WINTERS, L.L.P.

100 W, Central Street, Suite 200

Favetteville, AR 72701

ATTORNEYS FOR SIMMONS FOODS, INC.

BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ROBERT P. REDEMANN, OBA #7454
LAWRENCE W, ZERINGUE, ESQ.
DAVID C. SENGER, OBA #18830
PERRINE, MCGIVERN, REDEMANN, REID,
BARRY &

TAYLOR, P.L.L.C.

Post Office Box 1710

Tulsa, OK 741011710

~-AND-
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ROBERT E. SANDERS

STEPHEN WILLIAMS

YOUNG, WILLIAMS, HENDERSON &
FUSILIER

Post Oftice Box 23059

Jackson, MS 39225-3059

ATTORNEYS FOR CAL-MAINE FARMS,
INC., AND CAL-MAINE FOODS, INC.

CERTIFICATE OF SERVICE

Page 7 of 9

[ certify that on the 14th day of April, 2008, 1 electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and transmittal of a
Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Robert D. Singletary

Daniel Lennington, Assistant Attorney General

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen QOrbison & Lewis

Robert Allen Nance
Borothy Sharon Gentry
Riggs Abney

J. Randall Miller

Louis W. Ballock
Robert M. Blakemore
Miller Keffer & Bullock

William 1. Narwold

Ihizabeth C, Ward

Frederick C. Baker

Lee M, Heath

Elizabeth Claire Xidis

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen
Paula M. Buchwald
Ryan. Whaley & Coldiron, P.C.

drew_edmondsongzoag.state.ok.us
kelly _burchi@oag.state.ok.us
trevor _hammonsi@oag. state.ok.us
Robert singletary(eoag. state.ok.us
Damiel. lenningtontwoag.ok.gov

driggsi@riggsabney.com
rgarren{rggsabney.com
sweaverioriggsabney.com
dpageiengesabney.com

rnance(@riggsabney.com
sgeniry(@riggsabney.com

rmiller{@mkblaw.net
Ibullock@mkblaw.net
rblakemore@@mkblaw.net

brarwoldidimotleyrice.com
lward@emotleyrice.com
{baker@motleyrice.com
lheathérmotlevrice.com
cexidistwmotleyrice.com

sjantzen@ryanwhaley.com
pbuchwald(@ryanwhaley.com



Case 4:05-cv-00329-GKF-PJC  Document 1678 Filed in USDC ND/OK on 04/14/2008 Page 8 of 9

Mark 3. Hopson mhopson@sidley.com

Jay Thomas Jorgensen Jiorgensen(@sidley.com
Timothy K. Webster twebster@sidley.com

Gordon D. Todd gtoddi@sidley.com

Sidley Austin LLP

Michael R. Bond michael.bond{@kutakrock.com
LErin W. Thompson erin.thompson{wkutakrock.com
KutackRock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.;
AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jeriffingdlathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemanngpmrlaw.net
Lawrence W. Zeringue lzeringue@pmrlaw.net
David C .Senger dsenger@pnrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com
E. Stephen Williams steve.williams(@youngwilliams.com

Young Williams P.A,
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwolowenslaw{irmpe.com
Randall E. Rose rerf@owenslawfirmpe.com

The Owens Law Firm, P.CC.

James M. Graves Jgraves{wbassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr.

Woody Bassett

Jennifer E. Lloyd Hlovdiobassettlaw{irm.com

Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@owiaw.com
Vicki Bronson vbronson@cwiaw.com
Bruce W. Freeman bifreeman{@cwlaw.com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

A. Scott McDaniel smedaniel@mhla-law.com
Nicole M. Longweil nlongwellicemhla-law.com
Philip D. Hixoen phixonembia-law.com
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Craig Mirkes cmirkesi@imhla-law.com
McDaniel, Hixon, Longweli & Acord, PLLC
Sherry P. Bartley shartleyi@wmwsgw,.com

Miichell Wilhams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS, INC.

Michael D. Graves meraves@ohaliestill.com
Dale Kenyon Wiiliams, Jr, kwilliamstehallestill.com
COUNSEL FOR CERTAIN POULTRY GROWERS

Mia Vahlberg mvahlberggablelaw.com
COUNSEL FOR NATIONAL CHICKEN COUNCIL,

U.S. POULTRY & EGG ASSOCIATION AND NATIONAL

TURKEY FEDERATION

Adam 1. Siegel ajsiegel@hhlaw.com
James T. Banks ithankstahhlaw.com
John D. Russeli irusselliafellerssnider.com

ATTORNEYS FOR ARKANSAS FARM BUREAU FEDERATION

Barry G. Reynolds Revnolds@titushillis.com
ATTORNEYS FOR AMERICAN FARM BUREAU FEDERATION
AND NATIONAL CATTLEMEN’S BEEF ASSOCIATION

Jessica E. Rainey yrameyititushillis.com
ATTORNEYS FOR AMERICAN FARM BUREAU FEDERATION
AND NATIONAL CATTLEMEN’S BEEF ASSOCIATION

M. Richard Mullins Richard. mullins@imeafeetafl.com
ATTORNEYS FOR TEXAS FARM BUREAU,

TEXAS CATTLE FEEDERS ASSOCIATION,

TEXAS PORK PRODUCERS ASSOCIATION, AND

TEXAS ASSOCIATION OF DAIRYMEN

William A. Waddell, Jr. waddellgofec.net

['also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert Charles 1.. Moulton

Secretary of the Environment Arkansas Natural Resources Commission
State of Oklahoma 323 Center Street

3800 North Classen Suite 200

Oklahoma City, OK 73118 Littie Rock, AR 72206

COUNSEL FOR PLAINTIFFS

s/ John H. Tucker
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